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The statement of the case made by appellant is ac-

curate and makes it mmecessary for appellee to restate

the case. The appellant was tried and convicted in

April, 1929, upon an indictment charging in two counts

perjury committed by the appellant on two occasions

during the trial of a case, indictment No. 16647. In

that case several defendants had made pleas to the

jurisdiction and the plea was on trial during February

and March, 1928, in the United States District Court at

San Francisco.

The points made by appellant upon this appeal are

two: that his plea of former jeopardy and conviction



was a complete defense to the indictment herein ; that

the evidence was insufficient to sustain the conviction.

The record shows that the defense of former jeop-

ardy and conviction was saved, because exceptions re-

lating to this defense were duly taken and allowed

and are the subject of assignments of error. The de-

fense of insufficiency of the evidence was not saved,

and is not covered by the assignment of errors.

I. THE COURT PROPERLY REJECTED THE PLEA OF FORMER
CONVICTION AND FORMER JEOPARDY.

(a) TliQ trial hefore the Coast Guard Court tvas not

for the same offense.

The evidence shows that on April 6, 1928, the de-

fendant was placed on trial before a general court of

United States Coast Guard convened at San Francisco

upon a charge of "scandalous conduct tending to the

destruction of good morals." There were seven speci-

fications of ''scandalous conduct." All of the seven

specifications referred to false testimony wilfully given

by the defendant in indictment No. 16647, referred to

above. A portion of the testimony given by the de-

fendant was quoted in each specification. Specifica-

tions 1 and 5 referred specifically to the false testimony

which was the subject of the later trial of the defend-

ant for perjury, which is the subject of this aj^peal.

The defendant was convicted by the Coast Guard court

upon both specifications.

Jurisdiction was conferred upon the Coast Guard

court by Act of Congress of May 26, 1906 (Title 14,



U. S. Code Ann. Sec. 143). Under that Act the juris-

diction of a Coast Guard court is limited to certain

specified offenses. For convenience we quote them:

'^Disobeying lawful order of superior officer;

refusing to obc}^ lawful order of sui:)erior officer;

striking, assaulting, or attempting or threatening

to strike or assault a superior officer while in the

execution of the duties of his office; drunkenness
on duty; drunkenness; gambling; misappropria-
tion of mess funds; misuse of Grovernment prop-
erty or supplies; fraudulently signing vouchers;
theft in an amount under $100 ; scandalous conduct
tending to the destruction of good morals; deser-

tion; absence from duty without leave or after

leave has expired ; neglect of duty ; conduct unbe-
coming an officer and a gentleman; malicious or

willful destruction of public property; aiding or

enticing others to desert; smuggling liquor on
board a vessel of the Coast Guard ; cruelty toward
or oppression or maltreatment of any subordinate

person in the service; using obscene or abusive

language; violating or refusing obedience to any
lawful order or regulation issued by the Secretary

of the Treasury or the President."

The Act of Congress further limits the power of the

court to punish the foregoing offenses, both as to com-

missioned officers and as to persons other than commis-

sioned officers. The defendant being a non-commis-

sioned officer (chief boatswain), could not be punished

by a greater punishment than the following

:

''Dishonorable discharge; forfeiture of not to

exceed two months' pay; imprisonment on land

for a period not to exceed one year; confinement

aboard ship not to exceed one month ; confinement

in single irons, on bread and water, or on dimin-

ished rations, not exceeding thirty days, but a full

ration shall in all cases be given at least every third

day ; confinement in single irons ; reduction to next



inferior rating ; deprivation of liberty for a period
not to exceed three months; extra duties, and the

imposing of these punishments will be regulated
in accordance with rules prescribed by the Secre-
tary of the Treasury."

It will be observed that the crime of perjury in the

United States District Court or in any other court is

not specifically named among the offenses over which

the Coast Guard court has jurisdiction. If such con-

duct can be punished by the Coast Guard court, then

it is only bv virtue of some general term which could

be construed as covering such misconduct. The most

general of such terms are '

' scandalous conduct tending

to the destruction of goods morals," "neglect of dutj^"

"conduct unbecoming an officer and a gentleman." By
no stretch of the imagination could the crime of per-

jury be covered or included in any of the other named

offenses. The trial in fact was held upon the broadest

of these charges: "scandalous conduct tending to the

destruction of good morals."

What construction should be given to this general

phrase, '

' scandalous conduct tending to the destruction

of good morals" ? If it is assumed that perjury before

the District Court or any other court is "scandalous

conduct," would it follow that a conviction before the

Coast Guard court of "scandalous conduct" is a bar

to a prosecution for perjury in the civil court? Let

us reverse the situation. If this defendant had been

convicted or acquitted of the perjury charge prior to

his trial in the Coast Guard court, would the conviction

or acquittal of perjury have been a bar to subsequent

action in the Coast Guard court? It seems to us that



the two charges are far from co-terminous. A charge

of
^

' scandalous conduct'
'

' is general and is inclusive

of very many acts and offenses other and different

from a charge of perjury. The charge of perjury is

of a peculiarly technical character. Testimony might

be deliberately false and yet a civil prosecution fail

because of some technical reason; whereas a military

court, passing upon the identical acts, might hold that

the officer was never the less guilty of '

' scandalous con-

duct" or "misconduct."

We would say, therefore, that had the civil trial for

perjury taken place before the trial in the Coast Guard

court, it would still have been possible for the Coast

Guard to discharge him, reduce him in rank or punish

him in various other ways authorized by Congress. If

the conviction of perjury would not have been a bar to

a prosecution before the Coast Guard court, then it

would follow that the prosecution and conviction by the

Coast Guard court was not a bar to the subsequent

prosecution in the civil court.

Let us look at the statute from another angle, that

of crimes other than perjury, for example, the crime

of murder. A broad definition of '

' scandalous conduct

tending to the destruction of good morals" would in-

clude the crime of murder, just as much as the crime of

perjury. Supposing a member or officer of the Coast

Guard in the course of duty, or not in the course of

duty, committed homicide. Could the Coast Guard

court by proceeding to try him upon a charge of '

' scan-

dalous conduct" bar a subsequent prosecution for mur-



der? Supposing the Coast Guard court acquitted him?

Would that end the matter? But let us suppose the

Coast Guard court convicted him. According to the

limits of its jurisdiction, imprisonment on land not to

exceed two j^ears in the case of a commissioned officer

and one year in the case of a non-commissioned officer,

or other j^erson, would be the limit of imprisonment

which the Coast Guard court could give. The court of

course could add the minor punishments, reduction in

rating, short rations, etc. Is it conceivable, however,

that this broad iDower of the Coast Guard court to

charge a man for ''scandalous conduct" would include

the power to try a man even for an offense capital in

its nature, but not cai^ital because the Coast Guard

court has a limited jurisdiction to i^unish? We have

taken the crime of murder as one of the most serious

of all crimes. Treason is equally if not more serious.

Could a treasonable act be included in the charge ''scan-

dalous conduct," punishable by the Coast Guard court?

Would a trial there be a bar to a trial for treason else-

where? If appellant's argument is correct, then this

would be the result. Let us take other crimes specifi-

cally named in the Act of Congress. An amount under

$100 is i^unishable by the Coast Guard court. If a mem-

ber of the Coast Guard should steal an amount greater

than $100, then, according to appellant's arg-ument, he

could be charged with "scandalous conduct tending to

the destruction of good morals." The power of the

court, however, to i3unish the greater as well as the

lesser offense is the same.

We might continue this indefinitely but the forego-



iiig is sufficient. It is clear that if appellant's conten-

tion is correct, then the general charges such as
'

' scan-

dalous conduct," etc., "conduct unbecoming an officer,"

etc., can be made to include the most heinous crimes,

even though the i^ower to punish is limited, and by such

an inclusion, the military court by prompt action can

exclude later action by the civil court. No such prin-

ciple has been followed by the courts.

(b) Tlte Authorities.

The recent case of

King vs. U. S., 31 Fed. (2d) 17 (CCA 9th Cir.)

points out that a single act may be an offense against

two statutes and that if each statute requires proof of

an additional fact, while the other does not, an acquit-

tal or conviction under either statute does not exempt

the defendant from prosecution or punishment under

the other. In that case it was held that conviction of

the offense of selling morphine not in or from the

original stamped package is not a bar to a subsequent

prosecution for the offense of shipping morphine in

interstate commerce, the special tax required therefor

not having been paid, even though the same morphine

is involved in the two cases. This court held that the

first offense was not included in the second.

The case of

Carter vs. McClaughry, 183 U. S. 365

involved a question of the jurisdiction of a military

court. The defendant in that case had been sentenced

by a general court martial of the United States Army.

He was tried on four charges with specifications under
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each. The first charge was conspiracy to defraud the

United States, the second was causing false and fraud-

ulent claims to be made against the United States.

Both of these were charged to be in violation of the

60th Article of War. The third charge was for conduct

unbecoming an officer and gentleman in violation of

the 61st Article of War, and the fourth charge was em-

bezzlement. The specifications of
'

' conduct unbecoming

an officer and gentleman" referred to various false and

fraudulent claims which the defendant had caused to

be made and paid. The false and fraudulent claims

specified and covered under the third charge, "conduct

unbecoming an officer and a gentleman '

' were the same

false and fraudulent claims that were referred to and

covered in the second charge. The defendant was con-

victed of charges one, two and three and was sentenced

to fine and imprisonment under the first and second

charges and the punishment of dismissal was given un-

der the third charge. It was argued that the offense

under charge three, "conduct unbecoming an officer

and a gentleman" was the same offense as those speci-

fied under charges one and two, "called hy a different

name", and that therefore the punishment of dismissal

from the service was illegal because a third punishment

was given where but two offenses were committed. The

Supreme Court iDointed out, however, that the two were

not the same.

*

' But the offense of conduct unbecoming an officer

and a gentleman is not the same offense as conspir-

acy to defraud, or the causing of false and fraudu-
lent claims to be made, although to he guilty of the

latter involves being guilty of the former/'
(Italics ours)
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So in the present case, the offense of "scandalous con-

duct tending to the destruction of good morals" is not

the same offense as the crime of perjury, although, per-

haps, being guilty of the latter involves being guilty of

the former.

Appellant relies chiefly upon the case of

Grafton vs. U. S., 206 U. S. 333,

as being determinative of the question. The court in

that case laid down the fundamental principle as fol-

lows:

"We assume as indisputable, on principle and au-
thority, that before a person to be said to have been
put in jeopard}" of life or limb the court in which
he was acquitted or convicted must have had ju-

risdiction to try him for the offense charged. It is

alike indisputable that if a courtmartial has juris-

diction to tr}^ an officer or soldier for a crime, its

judgment will be accorded the finalty and conclu-

siveness as to the issues involved which attend the

judgments of a civil court in a case of which it may
legally take cognizance." (Italics ours.)

In that case the defendant was charged and tried for

a violation of the 62nd Article of War. One of the par-

ticular specifications was that at a particular time and

place he, while a sentry on post, feloniously killed one

Felix Villanueva, by shooting him with a magazine

rifle. He was tried and was acquitted. Subsequently

a criminal information was lodged against him in the

civil court for the crime of assassination and the crime

described was the illegal and unjustified and malicious

killing of Felix Villanueva, the time, j^lace and mode

of killing being the same. It was held by the Supreme
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Court that the acquittal before the military court was

a bar to a subsequent prosecution before the civil court.

Under the 62nd Article of War, the courtmartial had

jurisdiction to try officers and soldiers of the army for

all crimes in violation of puhJic Jaw, excepting capital

offenses. The crime for which Grafton was tried be-

fore the military court was the crime of homicide, as

defined by the penal code of the Philippines. The

crime for which he was accused in the civil court was

the crime of assassination, which was punishable with

the death penalty. The question was, therefore, whether

an acquittal of the charge of homicide (or manslaugh-

ter) was a defense to a subsequent prosecution for as-

sassination (or murder), the actual acts involved being

the same in both cases. The conclusion reached by the

court was manifestly correct, for an acquittal of the

one charge would show that the defendant could not

have been guilty of the other. The defendant being

acquitted of the charge of manslaughter it was appa-

rent that he could not have been guilty of the worse

charge of murder. Similarly if the defendant had been

acquitted in the civil court of the charge of murder,

and subsequently had been tried by a court martial for

the lesser offense of manslaughter, the acquittal of the

worse charge, murder, would have jDrecluded a i^rose-

cution for the lesser charge, manslaughter. In the

Grafton case there was, therefore, jurisdiction in the

court to try the defendant for the specific act, homi-

cide. That same homicide was the charge in the civil

court, the sole difference being the degree of heinous-

ness.
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It is obvious that the rule of the Grafton ease is

not applicable here. The particular offense for which

this appellant was on trial in the Coast Guard court

was not the crime of perjury and therefore his convic-

tion before the Coast Guard court was not a bar to a

subsequent prosecution in the civil court. The Grafton

case would be absolutely in line with the present case

had it appeared in that case that Grafton instead of

being tried for homicide before the court martial, was

tried for neglect of duty, conduct unbecoming an of-

ficer and a gentleman, etc., the specification being the

killing of a human being. Had that been the case,

would the arm of the civil court have been stayed upon

a prosecution for murder, the actual acts involved in

the two cases being the same ? We have no doubt as to

the answer, namely, the decision in the Grafton case

would have been to allow the civil prosecution for mur-

der.

To conclude: the District Court rightly rejected the

plea of former jeopardy and conviction because the

Coast Guard Court had no jurisdiction to try the de-

fendant for the crime of perjury, and in fact the de-

fendant was not tried for the crime of perjury.

II. THE EVIDENCE IS SUFFICIENT TO SUSTAIN THE CONVIC-

TION.

Defendant raises a point not raised during the trial,

and not referred to in the Assignment of Errors. It

is that defendant corrected and retracted the false testi-

mony which he gave before he left the witness stand in

the original case in the District Court, that such testi-
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moiiy could not be made the basis of a perjury trial,

and that therefore the evidence in the present trial was

insufficient to sustain the conviction. Appellant asks

the court to consider this point under Rule 24, Sub-

division 4.

(a) This point is raised for the first time in the ap-

peal and is not saved in the record.

The court is fully conversant with the rules that it

has applied in the past uj^on the presentation of points

in the appeal of a case. We do not propose to take

the court's time in referring to them, or in citing au-

thorities. We merely state the fact, that no motion was

made, or exceptions taken, or Assignment of Errors

made preserving the point.

In the event that the court will consider this defense,

we contend that the conviction should stand, neverthe-

less.

(b) The authorities are in conflict upon the rule

whether retraction of false testimony ivill bar a prose-

cution for perjury.

Plaintiff relies and cites the language of this court

appearing in

Ex parte Keizo Shibata, 35 Fed. (2d) 636.

The court therein referred to the suggested rule that

where a witness who had given false testimony retracts

it before he leaves the witness stand, it cannot be made

the basis of a perjury charge. It will be observed that

this language was not given with reference to the de-

cision of the court, but in reply to an argument of
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counsel which was unnecessary. The ruling was that

a JaiJanese alien who was the subject of a clei^ortation

proceeding on account of perjuiy, could not be deport-

ed because he had only admitted perjury without being

tried or convicted of perjury. Furthermore, the court

did not accept the suggestion from counsel that false

testimony, when retracted, cannot be made the basis of

perjury, but left the question open. The opinion says

:

''If that he the law of course the entire founda-
tion of the deportation warrant is swept away.
But, howevey that may he, if there was perjury at

all, the offense was committed in Seattle, etc."

(Italics ours)

The cases cited were two from New York, the Brill

and the Gillette cases.

There is in fact a considerable conflict of opinion

upon this point. The case of

U. S. vs. Price, 165 Fed. 904

considered generally the privilege of a witness against

self-incrimination, and particularly, whether a possible

defendant subpoenaed to appear before a grand jury

must claim his privilege. Judge Hough spoke of the

view which confounded the privilege of a witness with

the rights of a party.

"The extent and nature thereof is reviewed in

People V. Gillette, 111 N. Y. Supp. 133, and from
the reasoning of that case, I respectfully dissent."

So in

Loiihriel vs. U. S., 9 Fed. (2d) 807 (CCA 2nd
Cir.)

the court considered the question whether a witness be-
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fore a grand jury is relieved from the duty to testify

in the event that his testimony will prove the falsity

of testimony previously given. The court in holding

that the witness is obliged to testify said:

"Nor does it make the least difference that com-
l)lainant may furnish evidence of the fallacy of the
earlier statement. Perhaios all a man's testimon}^

upon a continued inquiry must be taken together,

and no prosecution will lie if he recants before he
is through. People v. Gillette, 126 App. Div. 665,

111 N. Y. S. 133. But tve do not rely upon that

case, or mean to accept tlie doctrine. \Ye may as-

sume the ojDposite, and suppose that subsequent
admissions at the same hearing may be used
against the witness to prove his guilt in uttering

the earlier. Nevertheless his duty to testify exists

by hyi^othesis before the predicament which his

tergiversation has created; he cannot absolve him-
self of that duty by an initial contumacy, whatever
disguise he may choose for it. It continues until

the inquiry is at an end, however he may have en-

meshed himself in his own toils. Were it not so,

even cross-examination would be impossible, and a
hardy knave could block the search for truth by
the first preposterous fancy which he chose to put
forward. We do not mean necessarily to include

a second and independent hearing, even though
concerned with the same subject. Whether or not
one may then claim a privilege by virtue of the

peril from his earlier testimonv we do not sav. In
Daniels v. United States, 196 F. 459 (CCA. 6)
116 C C A. 233, so much was said obiter, and
Cameron v. United States, 231 U. S. 710, 34 S. Ct.

244, 58 L. Ed. 448, is not to the contrary. But
there is a clear distinction between a single inquiry
and succeeding ones; as to the first there is no
doubt."

So in

Martin vs. Miller, 4 Missouri 39
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it was said that if a witness stated a material fact which

was false within his own knowledge, such a statement

is not the less perjury because the witness upon a fur-

ther examination confessed what he had heretofore

denied.

See also

21 Riding Case Lmv, p. 269.

In none of the cases, excepting in the Shibata case,

does the fact appear that appears here, namel}^, that

the defendant corrected his perjury not on his own

initiative and voluntarily, but after the perjury had

been discovered from other sources.

In the

Shibata case, 35 Fed. (2d) 636,

and aiDjDarently in the

Gillette case, 111 N. Y. S. 133,

the defendant voluntarily corrected his false testimony.

Thus it appears that the rule is neither so settled nor

so sure as the appellant would have the court believe.

Now let us take up the evidence in support of the two

counts.

(c) In any event, there was no retraction of the

testimony involved in the second count. The evidence

sustains conviction thereunder.

The first count of the indictment aptly charged the

falsity of particular testimony which was quoted in the
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indictment. There is no denying that toward the close

of the original trial the defendant, being placed upon

the stand by the District Attorney for that purpose, re-

tracted the testimony quoted in the first count of the

indictment.* But, even if the court were to accept ap-

pellant's theory, a reversal would not follow. The same

sentence was given upon both counts, to run concurrent-

\y. If the evidence under the second count was suffi-

cient, then the judgment will stand.

As to the second count of the indictment, the case is

different. The defendant, on being placed on the stand

b}^ the District Attorney during the original trial ad-

mitted that he had received radio bearings, but denied

that he had received two sets of radio bearings at dif-

ferent times. This he never retracted. The second

count of the indictment in the case at bar aptly charged

perjur}^ in the giving of this testimony. Appellant's

counsel tacitly admits this, but argues that the evidence

was not sufficient to sustain the second count. As to

this, we say again that the point is not saved in the

record. Plowever, apart from this, the record sustains

the conviction under the second count.

Two sets of radio compass bearings were sent by

Naval Radio and received by the "Cahokia" at 6:45

P. M. and 7 :26 P. M. respectively. This cannot be con-

troverted. The control station was Point Montara, as-

*Footnote: The making of this point illustrates the rule for which
we contended in the first part of this brief. Suppose that the trial in

the civil court for perjury preceded the Coast Guard trial and that the
civil court followed the doctrine that retraction cancels an earlier per-
jury, and directed an acquittal for the perjury charge made under the
first count in the present indictment. Would such acquittal have barred
the Coast Guard Court from trying the defendant for "scandalous con-
duct, etc."? We say no.
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sisted by Farallone Station and Point Reyes Station.

The original records were identified by Lieut. Com.

J. H. Cliadwick, and explained and j)laced in evidence.

(Rec. pp. 70, 71, 73.)

The testimony of Yancey, the radio operator from

the control station at Point Montara who sent the bear-

ings, confirmed that of Chadwick. (Rec. pp. 85-87.)

James Wills was the radio operator on the ^'Ca-

hokia." This witness was evasive, was obviously friend-

ly to the defendant and hostile to the prosecution. (Rec.

p. 52.) It is clear from his testimony that he received

both sets of bearings (Rec. pp. 52, 53), and that he

gave the second set to the defendant, his commanding

officer. (Rec. pp. 53, 54.) He did not enter the mess-

ages in the radio log of the ''Cahokia" (Rec. p. 56)

as the regulations required (Rec. p. 57), and his reason

for not entering the messages in the log was that he

had no copies, his copies having been given to the de-

fendant. (Rec. p. 58.) His testimony at the Coast

Guard hearing (which testimony came out on the cross-

examination herein) was that he gave the second set of

bearings to Mr. Johnsen. (Rec. pp. 59, 60.) It is true

that on further cross-examination, this witness wob-

bled and gladly accepted the chance of saying that per-

haps there was just one set, different copies of which

he delivered. (Rec. p. 63.)

All of this, we submit, was evidence which the jury

might consider and pass upon in deciding the question

before them, viz., had the defendant knowingly testi-

fied falsely as charged in the indictment.
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The question of motive was also for the jury. Coun-

sel seeks to point out the insufficiency of the motive.

What is, or is not a sufficient motive for the commis-

sion of a wrongful act is one which we will not argue

here. The motive inspiring good as well as wi'ongful

acts is, after all, one of the deepest mysteries of the

human heart. The argument upon this, as well as the

conflict of the evidence, would properly be directed to

the jury, not to the court of appeal.

We submit that the judgment should be confirmed.

Respectfully submitted,

Geo. J. Hatfield,

United States Attorney.
\''

Esther B. Phillips,

Assistant United States Attorney.


